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Dear Honourable Minister Nkoane-Mashabane,

As civil society, faith-based and community organisations and individuals from throughout
Africa, we write to urge the government of South Africa to endorse the “Joint Statement on
Sexual Orientation and Gender Identity” to be delivered at the United Nations Human Rights
Council on 21 March 2011. We remind you that the actions of South Africa carry particular
significance for Africans. Our parents and we supported the South African struggle against
apartheid. We see South Africa’s constitution as a beacon in the struggles for democracy, racial
minorities, gender equality and against religious intolerance throughout the continent. We look to
South Africa as an economic and moral leader in support of self-determination internationally.
As African human rights defenders, we now urge you in the strongest terms possible to provide
crucial regional leadership and affirm that equality and non-discrimination are African values
regardless of identity or sexual practice.

The Bill of Rights of the Constitution of Republic of South Africa states, “The state may not
unfairly discriminate directly or indirectly against anyone on one or more grounds, including

race, gender, sex, pregnancy, marital status, ethnic or social origin, colour, sexual orientation,
age, disability, religion, conscience, belief, culture, language and birth” (emphasis added).* There
is nothing in the Joint Statement that would contradict the Bill of Rights or any other South
African law.

The Joint Statement acknowledges continued evidence that LGBT people globally are subjected
to killings, rape, torture and criminal sanctions. From our lived experience and extensive
documentation, we know that these are daily realities throughout Africa. We have witnessed the
recent murder of gay human rights defender David Kato in Uganda,” the prevalence of
“corrective” rape in South Africa,® forced anal exams of gay men amounting to torture by
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authorities in Cameroon,* and criminal sanctions of LGBT practices in at least thirty-eight
African countries.” As such, it is incumbent upon governments to avail themselves of all
opportunities, including this one, to work to end human rights violations against LGBT people.

The Joint Statement references the invaluable attention UN mechanisms have paid to LGBT
human rights violations. UN Secretary General Ban Ki Moon condemned the arbitrary arrest of a
couple in Malawi that was perceived to be gay® and has stated, “As men and women of
conscience, we reject discrimination in general, and in particular discrimination based on sexual
orientation and gender identity.”” The High Commissioner for Human Rights Navanethem Pillay
has stated, “It can never be acceptable to deprive certain individuals of their rights...for being
who they are, for being born with a particular sexual orientation or gender identity.”® The Human
Rights Council has condemned criminal sanctions for same-sex activity in Eritrea® and the
Democratic Republic of Congo™ and also urged the Céte d’Ivoire to take measures to ensure the
prohibition of discrimination on the basis of sexual orientation and gender identity."* As these
examples make clear, the UN system regularly recognizes human rights violations based on
sexual orientation and gender identity and has been forced to take action in a range of African
contexts.

The Joint Statement addresses progress with regard to LGBT human rights by regional human
rights monitoring bodies, including by the African Commission on Human and People’s Rights.
For instance, the African Commission recently established the Committee on the Protection of
Persons Living with HIV, Those at Risk, and Those Vulnerable to and Affected by HIV, which
explicitly includes “men having sex with men” as among those groups worthy of “special
attention.”"?

Finally, the Joint Statement calls on states to “take steps to end acts of violence, criminal
sanctions and related human rights violations committed against individuals because of their
sexual orientation or gender identity.” Given South African laws and values, the government
should not only endorse the Joint Statement but should actively campaign for its passage.

Yet, rather than endorsing the statement, the South African government is allegedly considering
organizing a counter-statement. The South African government’s position that no coherent legal
definition of the concept of sexual orientation exists is contradicted by the inclusion of the term
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within the constitution of South Africa itself. The term has been applied by UN treaty bodies,
regional and national courts, and included in constitutions from all regions of the world. To bring
additional clarity to such discussions, definitions of these terms were set out in the Yogyakarta
Principles on the application of international human rights law in relation to sexual orientation
or gender identity, which is an authoritative statement on the application of international law. The
Yogyakarta Principles have been endorsed by UN agencies, treaty bodies, national courts and by
an increasing number of States.™

We recognize that the promotion of African values regionally and internationally has great
potential for the advancement of human rights for all. We also know that there have always been
same-sex practices and gender non-conformity in African communities. Thus, the question
before us now is whether we chose prejudice as an African response to these practices. We
emphatically say it is not. We believe that homophobia and transphobia are un-African. South
Africa’s leadership at this time will not only impact deliberations in Geneva but will impact our
daily lives throughout Africa.

We urge the government of South Africa to:
e Endorsing fully and completely the Joint Statement on Sexual Orientation and Gender
Identity.
e Ceasing any and all activities to oppose the Joint Statement on Sexual Orientation and
Gender Identity.
o Recalling Permanent Representative to the United Nations in Geneva, Ambassador JM
Matjila.

Sincerely,
[XY Z]

CC

o President Jacob Gedleyihlekisa Zuma

o Minister Jeffrey Radebe, Ministry of Justice and Constitutional Development

o Deputy Minister Marius Fransman, Deputy Minister of International Relations and
Cooperation

o Deputy Minister Andries Nel, Deputy Minister of Justice and Constitutional
Development

e Acting Director General, Department of International Relations and Cooperation

13 See for instance, “Sexual Orientation and Gender Identity.” Asia Pacific Forum. Available online
<http://www.asiapacificforum.net/issues/sexual_orientation.



