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Discrimination and International Labour Standards at country level

The purpose of this assignment is to review the contents of Conventions 100 (Equal Remuneration, from 1951) and 111 (Discrimination – employment and occupation, 1958) in light of their implementation, within the Swedish legal system. After a brief description of formal equality, section two will highlight a few characteristics of substantial equality by using the teacher profession and teachers’ salaries as an example. Are men and women receiving equal remuneration? What are the remuneration patterns? I will also briefly comment if the traditional roles of women and men are reflected in the labour market. In the concluding part I allow myself to deviate somewhat from the guidelines for the assignment. I consider it likely that the chapters on formal and substantial equality will provide the answers how legislation can contribute to overcome the existing forms of discrimination. What might be more interesting in the case of Sweden, with its renowned reputation for equality, is what action is needed to uphold and promote gender equality not only de jure but also de facto. This is also a way to connect to the work of the trade unions. 

1. Formal equality

1.1 Ratification status ILO Conventions 100 and 111

Sweden ratified the ILO Convention 100 in 1962. Through the ratification, Sweden is bound to implement the principle of equal pay for work of equal value. 

The ILO Convention 111 was also ratified in 1962 and Sweden has herby committed itself to formulate and implement a model to enhance equality and abolish discrimination in employment and occupation. 

There is no reference in the ILOLEX
 to occasional recommendations related to the application of these conventions in Sweden. The Committee of Experts (CEACR)
 has however made an individual recommendation, published 2010. Following the entry into force of the new Discrimination Act (see below), the Committee requested the Swedish Government as follows (ILOLEX CEACR Individual Observation, 2010):
(i) to clarify the reasons for not including the grounds of political opinion and social origin in the new Discrimination Act, and to indicate any developments concerning the adoption of an open list of prohibited grounds of discrimination;

(ii) to indicate how the application of the Convention in respect of the grounds of political opinion and social origin is ensured in practice.

(iii) to provide detailed information on the application of the Discrimination Act, including information on the adoption of the “active measures”* contemplated in Chapter 3 and their impact on promoting the principle of equality of opportunity and treatment in employment and occupation.

*) “active measures” is explained under 1.3 below. 

It is interesting to note that in its reports, the Committee of Experts normally makes several observations regarding the application of Conventions 100 and 111, which only goes to show that many difficulties arise in the application of these particular standards in law and practice. Through the comments sent directly to the government, where the government must submit a reply to the Committee, a dialogue is established. It provides an opportunity for the Committee to also keep gender concerns “under the attentive scrutiny of the international community and public opinion” (ILO, Compendium Legal Tools, p 44)

To further quote the compendium on Legal Tools (p 36): “The inclusion of C. 100 and C. 111 in the fundamental Conventions indicates that the ILO considers the principle of gender equality a fundamental human right.” Looking at equal pay as a human right, one should also include the UN Declaration of Human Rights stating that “Everyone, without any discrimination, has the right to equal pay for equal work” (UN 1948 article 23.2); the 1979 Convention on the Elimination of all Forms of Discrimination Against Women (CEDAW), ratified by Sweden in 1980, which incorporates Convention 100; as well as the 1995 Beijing Platform recognizing gender mainstreaming as an effective instrument for achieving pay equity.

1.2 EU legislation

The Directive 2006/54/EC of the European Parliament and of the Council of 5 July 2006, on the implementation of the principle of equal opportunities and equal treatment of men and women in matters of employment and occupation, was in principle directly applicable also in Sweden. Sweden is also abiding by the Treaty of the European Union. Article 141(3) of the Treaty provides a specific legal basis for the adoption of Community measures to ensure the application of the principle of equal opportunities and equal treatment in matters of employment and occupation, including the principle of equal pay for equal work or work of equal value. Articles 21 and 23 of the Charter of Fundamental Rights of the European Union also prohibit any discrimination on grounds of sex and enshrine the right to equal treatment between men and women in all areas, including employment, work and pay.

1.3 National legislation

On the 1st January 2009 one of the major law reforms in our times was completed in Sweden, when the new Discrimination Act entered into force. Not only did this new law replace seven previous ones, one public authority, the Equality Ombudsman, replaced what before was four Ombudsmen dealing with different grounds for discrimination. The Equality Ombudsman (Swedish abbreviation: DO) is a government agency that seeks to combat discrimination on grounds of sex, transgender identity or expression, ethnicity, religion or other belief, disability, sexual orientation or age. Age and transgender identity are included as new recognized grounds for discrimination. 

An important element of the Discrimination Act (2009) is active measures. The purpose is described as (Chapter 3, §1): “achieving equal rights and opportunity in employment and occupation regardless of gender, ethnicity, religion or other belief and particularly to combat discrimination on such grounds”. Ethnicity and religious believes were included in legislation in 1999 (1999:130). At the same time there was a shift in focus from promoting equal opportunities to obtaining equality as a result. It was not longer acceptable for an employer just to provide statistics on salaries and examples of measures taken to enhance pay equity, focusing on result compels the employer to remedy pay inequalities and take active measures to overcome obstacles for non-discrimination. This work is to be done by the employer and the employee organisation in collaboration. Another development since the 1980s is that the law is now binding and no longer a recommendation. 

Does the national legislation protect workers from discrimination at work? In the Convention, discrimination is defined as “any distinction, exclusion or preference based on race, colour, sex, religion, political opinion, national extraction or social origin which nullifies or impairs with equality of opportunity or treatment in employment or occupation” (C 111 Article 1, 1:a).  The Committee of Experts did make an Individual remark addressed to the Swedish Government (ILOLEX). It stresses that, “when provisions are adopted to give effect to the principle laid down in the Convention, they should include all the grounds of discrimination specified in Article 1(1:a) of the Convention (C111)”. More specifically, what is missing is the absence in the legislation of the prohibited grounds of political opinion and social origin.  Earlier recommendations made by the Expert Committee relate to the adoption of previous legislation that now has been replaced by the Discrimination Act, and these recommendations will not be commented further in this assignment. There are however some recommendations related specifically to equal remuneration and C100, e.g. one published in 2001 (www.ilo.org/ilolex), where the Committee comments a Government report on this topic, noting that “according to data provided by Statistics Sweden (SCB), existing differences between men's and women's earnings have not diminished in the 1990s. The (government) report indicates that women's earnings in 1997 averaged 83 per cent of men's. Pay differentials were greater in the public sector than in the private sector.”

This remark leads us naturally to the next section, where the focus is on substantial equality, using the teacher profession as an example.

2. Substantial equality 

2.1 Salaries
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Figure 1: The percentage of women salaries in general compared to men is shown in the green bar; if salaries are compared taking age, education etc into account the pay gap is 7 % (blue bar). All salaries are converted into the equivalence of a full-time work (Equality Ombudsman, JAMO, http://www.jamombud.se/omjamstalldhet/statistik.asp) 

The average wage for women is 83-84 per cent of the salary for men (see figure 1).
 The so-called wage gap between men and women have basically been constant since the 1980s, despite the fact that women's work experience now is on the same level as men and that women have higher education than men. Women are more likely to work part time or take a career break when there are children to taker care of, which then has a negative impact on their salaries (Equality Ombudsman, www.do.se/en/). Although men have the unique opportunity to benefit from paternity leave, women are still away on parental leave to a much larger degree than men. In 2008, fathers only used 21.5 percent of the total number of days available for parental leave, 60 % of all fathers do not stay home with their children during its first year
. Even when the comparison takes age, education, sector into account there’s a gap of 7 % that cannot be explained away. This result is discouraging. It shows that under the surface of a country renowned for its equality work, the underlying patterns in society remain discriminatory against women. 

2.2 Feminisation of the teacher profession

Lärarförbundet (The Swedish Teachers’ Union) has up until now made three reports on remuneration, called “Perspectives on Teachers’ Salaries”. The second report looked at the gender perspective, and came up with the following conclusions (“Perspektiv på lärarlöner, del 2,” Lärarförbundet, October 2008): 

· Over the last fifty years the real wage development of teachers has been low, compared to other sectors. In the same time period there has been a feminisation of the teacher profession

· To have a university degree can result in a higher salary, but only in male-dominated sectors, if you have an equivalent degree but work in a sector with a majority of women you will have on average 10 000 Swedish crowns less per months (approximately 1000 Euros less/month)

· The public opinion is in favour of increased salaries for teachers, but women as a group are more positive to this than men. This could be explained partly by the fact that so many women work in the education sector, but also because women in general assume a greater responsibility for the welfare of children

The conclusions confirm the statistics and information provided by the Equality Ombudsman (www.do.se): “Sweden is one of the countries in the world with highest percentage of women on the labour market (approximately 80 % of women in employment compared to 86 % of men). But Sweden is also one of the countries in the world where the labour market is most gender segregated.” Not only in the education sector, but in all sectors dominated by women, real wages are lower than the male-dominated sectors. It turns out that if the discrimination is indirect, i.e. between sectors and not within the same profession, it is a more difficult issue to address. There is however one persistent injustice also within the education sector, where teachers in secondary and higher education earn more than their fellow teachers in pre-primary and primary education, where the number of female teachers coincidently is higher.
 

In the third report from Lärarförbundet (“Perspektiv på lärarlöner, del 3, March 2010) the focus is what the results will be of this structural injustice, when schools have difficulties in attracting both men and women teachers. The devaluation of the status of teachers’ will also have ramifications for the quality of education and for future generations. As well it gives a signal that work done predominantly by women has less value, which in itself reinforces traditional gender roles and patterns.

3. From principles to action (role of trade unions)

Employers and trade unions have a direct responsibility in applying the principle of equal pay for work of equal value. As has been demonstrated in the previous section, Lärarförbundet is tackling the challenge of indirect discrimination of the teacher profession. A reliable set of data is a crucial starting point, and Lärarförbundet has presented the statistics in a number of reports. The global union, Education International, is highlighting the issue on a global scale. On the International Women’s Day, 2010 a “Pay Equity Now” campaign was launched. The campaign aims “to encourage teacher organizations worldwide to collect solid evidence, adopt union policies, and network for well-coordinated lobbying to get governments to commit to implementing pay equity, also in times of economic crises” (www.ei-ie.org/payequitynow). EI highlights that the issue is not exclusively about positive effects on women, but has a true gender perspective as it addresses the issue how both women and men profit from efforts to end pay inequality.

In one of the reports presented as part of EI’s campaign “Pay Equity Now” (EI 2010) there’s a summary on what trade unions can do to support pay equity:

· Collect statistical data as a solid foundation for addressing pay inequity

· Include pay equity in collective bargaining, although collective bargaining may be an ideal instrument, equal representation of women in collective bargaining teams and decision-making processes should not be overlooked

· Advocate for legislation that promotes pay equity, as well as actively be involved in securing the proper follow-up of existing laws

· Engage in campaigns and build alliances 

In Sweden the trade unions having collective agreements are given special status in the Discrimination Act (2009). The active measures are to be taken in cooperation between employer and employees, trade unions who have a collective agreement with the employer have a special responsibility. Here a connection between the legislation and the collective agreements is made, where active measures are mandatory to combat discrimination and promote pay equity. Chapter 3 §12 stipulates that the trade union has the right to obtain all necessary information necessary to do the survey, analysis and action plan for pay equity. One negative aspect with the new Discrimination Act is however that the surveys of salaries indicating possible gender inequalities, with a corresponding action plan, are to be made every third year and not, as before, on an annual basis (2009, Chapter 3, § 11). 

When it comes to discrimination, and securing the implementation of Convention 111, the scope of unions is somewhat more limited than when it comes to the issue of pay equity. It could be of use for unions who wish to campaign against different types of discrimination to collect statistical data, and to have similar research done, as the one on pay equality. What are the current patterns? Who is discriminated against and on what grounds? However, there is other legislation in place to protect the integrity of individuals, making it difficult and sometimes not desirable to collect information on individual cases. 

Conclusions

Unfortunately not a single country can claim to have achieved pay equity, which fundamentally is a matter of equality and fairness, even though various international and regional treaties urge countries to implement it.
We can from what has been presented in this assignment conclude that the legislation is in place to, at least formally, overcome existing discrimination and promote equal pay for work of equal value in Sweden (see table 1). One reservation made is that the Swedish Discrimination Act does not explicitly include political opinion and social origin as grounds for discrimination.

International

ILO Conventions 100 and 111

Regional

Treaty of European Union



Directive 2006/54/EC

National

Discrimination Act (2008:567)

Table 1: Formal Equality: international, regional and national level

According to Convention No. 100 all workers should have the right to receive equal pay for work of equal value, a principle that should apply to all elements of remuneration, including non-wage benefits. In reality the average wage for women is 83-84 per cent of the salary for men. The wage gap is somewhat less if the comparison between salaries take into account formal education, age and sector. Why the wage gap generally is much wider is partly explained by the fact that women work more part-time and that men are less willing to use the paternity leave they are entitled to. Furthermore, salaries are much lower in the public sector, where a majority of employees are women. Although there are additional explanations such as differences in skills, experience and education it is important to stress that these differences do not explain away the persistent gender pay gap.

The gap between men and women teachers is less significant as the gap between the education sector and other sectors. The pattern is the same on a global scale (www.ei-ie.org/payequitynow). The statistics show not only this indirect gender discrimination, but also a structural one: although a feminised occupation, the salaries in the teaching profession are higher in higher education and the higher the educational level, the lower the proportion of female teachers. Despite enabling legislation in many states, no country can claim gender pay equity in education or other unionized work. 

The Discrimination Act, which came into force on 1 January 2009, encourages the trade union and the employer associations to work also with preventive, active measures at the workplace. A consequence is that much of the work done on non-discrimination is decentralized. Trade unions sometimes face the obstacle of collecting information on individual cases and collect statistics related to discrimination. Regarding remunerations, it’s easier for unions to see the existing patterns and campaign for equal pay, which is done both by Lärarförbundet (Swedish Teachers’ Union) and its global union, Education International. National legislation can contribute to overcoming existing forms of discrimination, in the spirit of C. 100 and C. 111, but it requires a pro-active and persistent work of trade unions in collaboration with employers’ organisations. 
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� The website of the ILO  (�HYPERLINK "http://www.ilo.org"�www.ilo.org�) has two databases called ILOLEX, covering ILO Conventions and Recommendations, and NATLEX, a continuously updated database with references to national laws on labour, social security and related human rights.


� The impartial and independent Committee, whose members are appointed by the Governing Body (elected by the ILO Conference), has as its task to examine the application of Conventions and Recommendations. Appointments of the members, drawn from all parts of the world, are made in personal capacity among impartial persons of technical competence. When examining the effect given to ratified Conventions, the Committee of Experts is not limited to the information provided by governments, but includes as well e.g. collective agreements and relevant court decisions; comments of employers’ and workers’ organizations; reports of other ILO and other United Nation bodies. (Compendium on Legal Tools, pp 43-44)


� In comparison a 2002 study on the gender pay gap in the EU showed that women earned on average 75 percent of the salaries of their male colleagues. The ILO’s 2009 report Global Employment Trends for Women indicates that in a majority of countries women’s wages still represent only between 70 and 90 per cent of men’s wages (ILO 2009)


� Sweden has had paternity leave benefits since 1974. Today the total amount of days are 480 days (16 months), of which parents are entitled to 77,6 % of a salary (up to a certain salary level) during 390 days. 60 days are reserved for each parent, but the rest of the paternity leave can be shared (if one parent only is using the benefit he or she can then use 330 days, as the remaining 60 days are reserved for the other parent)


� The UNESCO World Education Report (2000) indicates that women represent 94 percent of teachers in pre-primary education, 58 percent of teachers in primary education and 47 percent in secondary education. In the tertiary level, e.g. the universities women struggle to obtain managerial positions as this is the most prestigious sector.
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